MONTANA ADMINISTRATIVE REGISTER
ISSUE NO. 21

The Montana Administrative Register (MAR), a twice-monthly
publication, has three sections. The notice section contains

state agencies' proposed new, amended or repealed rules; the
rationale for the change; date and address of public hearing;

and where written comments may be submitted. The rule section
indicates that the proposed rule action is adopted and lists any
changes made since the proposed stage. The interpretation
section contains the attorney general's opinions and state
declaratory rulings. Special notices and tables are found at

the back of each register.

Inquiries regarding the rulemaking process, including material
found in the Montana Administrative Register and the
Administrative Rules of Montana, may be made by calling the
Administrative Rules Bureau at (406) 444-2055.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC
amendment of ARM 2.43.421 ) HEARING ON

pertaining to USERRA and the ) PROPOSED AMENDMENT
receipt of service when called )

to perform duty in the uniformed )

service )

TO: All Concerned Persons

1. On December 3, 2003, at 9:00 a.m. a public hearing will
be held in the board room at 100 North Park, Suite 200 of the
Montana Public Employee Retirement b uilding at Helena, Montana,
to consider the amendment of ARM 2.43.421 for members of the
Public Employees', Judges', Highway Patrol, Sheriffs’, Game
Wardens' and Peace Officers’, Municipal Police, and
Firefighters’ Unified retirement sys tems pertaining to a member
receiving membership service and service credit for the time
that the member was called to perform duty in the uniformed
services.

2. The Public Employees' Retirement Board will make
reasona ble accommodations for persons with disabilities who wish
to participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommaodation, contact the Public Employees' Retirement Board no
later than 5:00 p.m. on November 24, 2003, to advise us of the
nature of the accommodation that you need. Please contact
Carolyn Miller, Public Employees' Retirement Board, 100 North
Park Avenue, Suite 200, P.O. Box 200 131, Helena, Montana 59620-
0131; telephone (406) 444-7939; TDD (406) 444-1421; FAX (406)
444-5428; e-mail cmiller@state.mt.us.

3. The rule as proposed to be amended provides as follows,
stricken matter interlined, new matter underlined:

2.43.421 ABSENCE WHILE IN MILITARY SERVICE (1) If an
actively employed member of the public employees’, judges’,
highway patrol, sheriffs’, game wardens' and peace officers' :
municipal police, or firefighters' unified retirement systems

statyte— is_called to perform duty in the uniformed services ,
that— the  member may eleetto—qualify—such—time—as——— receive

service time—— credit and membership service within his — the
member's retirement system for that time , provided he — the
member:

(&) remains a member of the retirement system during the
period of active—military—— duty in the uniformed services by
leaving his or her accumulated contributions on deposit, and
either——;
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ot % _
(b) complies with the requirements of the Uniformed

Services Employment and Reemployment Rights Act of 1994,
commonly known as USERRA:; and

(c) is reemployed pursuant to USERRA.

(2)_The member must make up the member's contributions for
the uniformed services duty time within three times the period
of the member's uniformed service starting upon return to
employment, but not to exceed five years.

(3)_The member may make up the employee contributions:

(a) _on a pre-tax basis pursuant to 19-2-704, MCA;

(b) in a lump sum, including a direct transfer from an
eligible retirement plan or individual retirement account; or

(c)_through installments on a post-tax basis.

(4)_If the member makes up the employee's contributions,
the member's employer must make up the employer's contributions
within the same time frame.

(5) The member's and the employer's contributions are
determined based on the compensation the member would have
received had the member not been called to uniformed services
duty.

(6) Neither the member nor the employer is charged interest
on their respective contributions.

(7). A member who is making additional contributions under a
service purchase contract at the time he or she is called to
duty in the uniformed services may suspend payments under the
contract until return to employment as required under USERRA.

(8) _For purposes of this rule, duty in the uniformed
services is any service covered by USERRA, including:

(a) _service in the army, navy, marine corps, air force,
coast guard, or public health service commissioned corps;

(b) service in _the reserve components of each of the
services listed in (8)(a); and

(c) training or service in the army national guard or the
air national guard.

(9) For purposes of this rule, service includes:

(a) active duty;

(b) active duty for training;

(c) inactive duty for training;

(d) initial active duty training; and

(e) any period of time during which a member is absent from
employment for the purpose of an examination to determine
fitness to perform any of the above-listed duties.

9-20%and-19—13-202 19-2-403 MCA
IMP: 19 —3-502,19—5-304.19—6-303;19—7-303;19—8-304;, 19—
9-402,19—13-402 19-2-707 MCA
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RATIONALE: The Montana legislature has repealed the
statutes in the various retirement systems relating to the
purchase of time during which the member was cal led to military
service. Those statutes were replaced with section 19-2-707,
MCA, recognizing the requirements of section 414(u) of the
Internal Revenue Code and the federal Uniformed Services
Employment and Reemployment Rights Act of 1994 (USERRA). The
proposed amendments are required to ensure the Montana Public
Employee Retirement Administration administers all retirement
systems in a manner consistent with USERRA in or der to maintain
the qualified status of each of the retirement plans.

4. ARM 2.43.421 is proposed to be amended to comply with
the requirements of the Uniformed Services Employment and
Reemployment Rights Act of 1994, commonly known as USERRA.

5. Concerned persons may present their data, views, or
arguments, either o rally or in writing, at the hearing. Written
data, views or argu ments may also be submitted to Mike O’Connor,
Executive Director, Public Employees' Retirement Board, 100
North Park Avenue, Suite 200, P.O. Box 200131, Helena, Montana
59620-0131; FAX (406) 444-5428; e-mail moconnor@ state.mt.us and
must be received no later than December 11, 2003.

6. Carolyn Miller, Montana Public Employee Retirement
Administration, P.O. Box 200131, Helena, Montana 59620-0131 has
been designated to preside over and conduct the hearing.

7. The Public Employees' Retirement Board maintains a list
of interested persons who wish to receive notices of rulemaking
actions proposed by the agency. Persons who wish to have their
name added to the list shall make a written request which
includes the name and mailing address of the person to receive
notices and specifies that the person wishes to receive notices
regarding public retirement rulemaking actions. Such written
request may be mailed or delivered to Carolyn Miller, Public
Employees' Retirement Board, 100 North Park Avenue, Suite 200,
P.O. Box 200131, He lena, Montana 59620-0131; faxed to the office
at (406) 444-5428; or e-mailed to cmillerstate.m t.us, or may be
made by completing a request form at any rules hearing held by
the Public Employees' Retirement Board.

8. The bill sponsor notice requirements of 2-4-302, MCA,
apply and have been fulfilled.

MAR Notice No. 2-2-340 21-11/13/03
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/s/ Terry Teichrow, President

Terry Teichrow, President
Public Employees' Retirement Board

/sl Kelly Jenkins

Kelly Jenkins, General Counsel and
Rule Reviewer

/s/ Dal Smilie

Dal Smilie, Chief Legal Counsel and
Rule Reviewer

Certified to the Secretary of State on November 3, 2003.
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BEFORE THE PUBLIC EMPLOYEES' RETIREMENT BOARD
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC
amendment of ARM 2.43.437; and ) HEARING ON PROPOSED
repeal of ARM 2.43.436 ) AMENDMENT AND REPEAL
pertaining to purchasing active )

and reserve military service )

TO: All Concerned Persons

1. On December 3, 2003, at 10:00 a.m. a public hearing will
be held in the board room at 100 North Park, Suite 200 of the
Montana Public Employee Retirement b uilding at Helena, Montana,
to consider the amendment of ARM 2.43.437 pertaining to
purchasing active and reserve military service for members of
the Public Employees’, Judges', High way Patrol, Sheriffs’, Game
Wardens' and Peace Officers’, Municipal Police, and
Firefighters’ Unified retirement systems and the repeal of ARM
2.43.436.

2. The Public Employees' Retirement Board will make
reasona ble accommodations for persons with disabilities who wish
to participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommaodation, contact the Public Employees' Retirement Board no
later than 5:00 p.m. on November 24, 2003, to advise us of the
nature of the accommodation that you need. Please contact
Carolyn Miller, Public Employees' Retirement Board, 100 North
Park Avenue, Suite 200, P.O. Box 200 131, Helena, Montana 59620-
0131; telephone (406) 444-7939; TDD (406) 444-1421; FAX (406)
444-5428; e-mail cmiller@state.mt.us.

3. The rule as proposed to be amended provi des as follows,
stricken matter interlined, new matter underlined:

2.43.437 MILITARY SERVICE (1) Members who meet the
requirements of their retirement systems may purchase active and
reserve  military service. The cost will equal the actuarial
rate for the respective system times the member’'s compensation
for the immediately preceding 12 months. Each full month of
additional service will cost 1/12 the cost of a full year.

(2) Highway patrol officers who did not elect GABA will
pay a different cost for military service, whether active or

reserve . The cost will equal the contributions for the year of
service the member must complete to purchase the year of

military service . For example, a member purchasing the first

year of military service would pay an amount equal to the
contributions for the members 16th year of service. To

purchase the 2nd, 3rd, and 4th years, the member would pay an

amount equal to the contributions for the 17th, 18th, and 19th

years of service, respectively. The member must also pay

interest forward from the date the member is eligible to

purchase the service to when payment is complete. The interest
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is the rate set by the board for member accounts.

(3) The following requirements pertain to ' the purchase of
membership service and service credit for the member's reserve
military service in the armed forces, including the national

quard: _
(a) The time spent in reserve military service must be
confirmed on approp riate documentation from the proper branch of

the armed forces.

(b) The member may not purchase any more reserve military
service for a one year period than the amount of reserve
military service that, when combined with all other earned or

purchased service for that one year period, does not exceed one
year of service credit. The reserve military se rvice cannot be
purchased if the me mber has received service credit for the same

time period.

(c) The member may purchase reserve military service even
if that period of service may be, or is, used to determine the
member's right to, or amount of, military service retired pay
under federal law, as provided by Title 10, chap ter 1223 of the
United States Code.

(d) The member may purchase reserve military time prior to
separation from service in the reserves.

AUTH: 19-2-403, 19 —3-304,19—6-20119—-7-201,19—-8-201-
19-9-20119—-13-202- MCA

IMP: 19-3-503, 19-5-410 19-6-304—- 19-6-801, 19 —7-310-
19-7-803, 19 —-8-304;— 19-8-901, 19-9-403, 19-13-403, MCA

REASON: Effective July 1, 2003, members of any retirement
system administered by the Montana Public Employ ees' Retirement
Board (the Board) may purchase service credit and membership
service for time spent in reserve military service. Federal

law, specifically 10 United States Code section 12736, bars
states which allow credit for reserve military service from
denying credit to members who will receive a military pension
based on that service. The proposed changes and additions to
this rule are necessary to inform retirement system members of
the requirements for purchase of reserve military time, and to
clarify that reserve military service includes service in the
national guard.
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The existing section (3) is proposed to be deleted as the
statute on which it was based sunset on June 30, 2001.

4. ARM 2.43.436 which can be found on page 2-3144 of the
Administrative Rules of Montana, is proposed to be repealed
because effective J uly 1, 2003, all members of the Firefighters'
Unified Retirement System (FURS) and all members of the
Sheriffs’ Retirement System (SRS) who purchase military service,
whether active or reserve, are eligible to receive both service
credit and membership for that service. Furthermore, all
members of FURS and SRS who purchase military service now
purchase that service based on its actuarial cost. Therefore
this rule no longer applies to any member of the FURS or the
SRS.

AUTH: 19-2-403, MCA
IMP: 19-7-803, 19-13-403, MCA

5. Concerned persons may present their data, views, or
arguments, either o rally or in writing, at the hearing. Written
data, views or argu ments may also be submitted to Mike O’Connor,
Executive Director, Public Employees' Retirement Board, 100
North Park Avenue, Suite 200, P.O. Box 200131, Helena, Montana
59620-0131; FAX (406) 444-5428; e-mail moconnor@ state.mt.us and
must be received no later than December 11, 2003.

6. Carolyn Miller, Montana Public Employee Retirement
Administration, P.O. Box 200131, Helena, Montana 59620-0131 has
been designated to preside over and conduct the hearing.

7. The Public Employees' Retirement Board maintains a list
of interested persons who wish to receive notices of rulemaking
actions proposed by the agency. Persons who wish to have their

name added to the list shall make a written request which

includes the name and mailing address of the person to receive

notices and specifies that the person wishes to receive notices
regarding public retirement rulemaking actions. Such written

request may be mailed or delivered to Carolyn Miller, Public

Employees' Retirement Board, 100 North Park Avenue, Suite 200,

P.O. Box 200131, He lena, Montana 59620-0131; faxed to the office

at (406) 444-5428; or e-mailed to cmillerstate.m t.us, or may be
made by completing a request form at any rules hearing held by

the Public Employees' Retirement Board.

8. The bill sponsor notice requirements of 2-4-302, MCA,
apply and have been fulfilled.
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/s/ Terry Teichrow, President

Terry Teichrow, President
Public Employees' Retirement Board

/sl Kelly Jenkins

Kelly Jenkins, General Counsel and
Rule Reviewer

/s/ Dal Smilie

Dal Smilie, Chief Legal Counsel and
Rule Reviewer

Certified to the Secretary of State on November 3, 2003.
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BEFORE THE STATE AUDITOR AND COMMISSIONER OF INSURANCE
OF THE STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC HEARING

amendment of ARM 6.6.1610 )  ON PROPOSED AMENDMENT AND
pertaining to collection ) REPEAL

in advance of fees for a )

public adjuster's )

license and examination, )

ARM 6.6.4206 pertaining to )
certification requirements for)
licensees and limit on credit )

for courses repeated, and the )
proposed repeal of ARM )
6.6.4207 pertaining to )
extensions of time for course )
completions )

TO: All Concerned Persons

1. On December 3, 2003, at 10:00 a.m., a public hearing
will be held in the 2nd floor conference room, State Auditor's
Office, 840 Helena Avenue, Helena, Montana, to consider the
proposed amendment and repeal of the above-stated rules.

2. The State Auditor's Office will make reasonable
accommodations for persons with disabilities who wish to
participate in this public hearing or need an alternative
accessible format of this notice. If you require an
accommodation, contact the office no later than 5:00 p.m.,
November 26, 2003, to advise us of the nature of the
accommodation needed. Please contact Darla Sautter, State
Auditor's Office, 840 Helena Avenue, Helena, Montana 59601,
telephone (406) 444-2726; facsimile (406) 444-3497 or e-mail
to dsautter@state.mt.us.

3. The rules proposed to be amended provide as follows,
stricken matter interlined, new matter underlined:

6.6.1610 THE COMMISSIONER SHALL COLLECT IN ADVANCE THE
FEES FOR A PUBLIC ADJUSTER'S LICENSE ANB—EXAMINATION

(1) The commissioner shall collect in advance the fees
Fees- as for an adjuster's license listed in under— 33-2-
708()—— MCA._;and—

( ination;

AUTH: 33-1-313and 33 —-17-102 33-17-301 _, MCA
IMP: 33 —-17-102(1){c)— 33-2-708 _, MCA

6.6.4206 CERTIFICATION REQUIREMENTS FOR LICENSEES AND
LIMIT ON CREDIT FOR COURSES REPEATED (1) Each licensee
subject to these rules must file an appropriate certificate of
completion and pay the required certification fee each ——yearin—
he f ’ he of 11 lond :
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based on a schedule set by the

commissioner . Such certification must be submitted on a
schedule established on forms supplied or approved by the
commissioner, and completed in their entirety.

(2) remains the same.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 33-17-1203 and 33-17-1204, MCA

4. The rule proposed to be repealed provides as follows:

6.6.4207 EXTENSIONS OF TIME FOR COURSE COMPLETIONS

page 6-1066 of the Administrative Rules of Montana.

AUTH: 33-1-313 and 33-17-1206, MCA
IMP: 2-4-631 and 33-17-1205, MCA

5. REASONABLE NECESSITY STATEMENT: It is necessary to
amend ARM 6.6.1610, ARM 6.6.4206 and repeal ARM 6.6.4207 in
order to bring them into compliance with legislative statute
changes made during the 2003 session. The deletion of ARM
6.6.1610(2) eliminates an existing fee. No public adjuster
license examinations have been taken during the past two
fiscal years. The State Auditor's Office cannot estimate the
number of persons who might take the public adjuster
examination in the future. The elimination of this fee has no
fee impact.

6. Concerned persons may present their data, views, or
arguments, either orally or in writing, at the hearing.
Written data, views, or arguments may also be submitted to
Darla Sautter, State Auditor's Office, 840 Helena Avenue,
Helena, Montana 59601, or by facsimile (406) 444-3497, or by
e-mail, addressed to dsautter@state.mt.us, and must be
received no later than December 11, 2003.

7. Christina L. Goe has been designated to preside over
and conduct the hearing.

8. The State Auditor's Office maintains a list of
interested persons who wish to receive notices of rulemaking
actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request
which includes the name and mailing address of the person to
receive notices and specifies whether the person wishes to
receive notices regarding insurance rules, securities rules,
or both. Such written requests may be mailed or delivered to
the State Auditor's Office, 840 Helena Avenue, Helena, Montana
59601, or by facsimile to (406) 444-3497, or e-mailed to
dsautter@state.mt.us, or may be made by completing a request
form at any rules hearing held by the State Auditor's Office.

9. The effective date will be January 1, 2004.

21-11/13/03 MAR Notice No. 6-146
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10. The bill sponsor notice requirements of 2-4-302,
MCA, apply and have been fulfilled.

JOHN MORRISON, State Auditor
and Commissioner of Insurance

By: _/s/ Alicia Pichette

Alicia Pichette
Deputy Insurance Commissioner

By: /s/ Christina L. Goe

Christina L. Goe
Rules Reviewer

Certified to the Secretary of State on November 3, 2003.
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BEFORE THE BOARD OF RADIOLOGIC TECHNOLOGISTS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) AMENDED NOTICE OF
adoption of NEW RULES |, 1l, ) PUBLIC HEARING -

[Il and IV pertaining to ) CANCELLATION OF PUBLIC
radiologist assistants, scope ) HEARING AND WITHDRAWAL
of practice, supervision, and ) OF PROPOSED RULES
adoption of a code of ethics )

TO: All Concerned Persons

1. On October 30, 2003, the Board of Radiologic
Technologists published MAR Notice No. 8-56-28 regarding the
proposed adoption of the above-stated rules relating to
radiologic assistants at page 2362 of the 2003 Montana
Administrative Register, issue no. 20.

2. The Board has decided to withdraw the proposed rules
from consideration at this time, and to cancel the public
hearing regarding the proposed rules.

3. The Board intends to offer a revised set of proposed
rules on the same topic in the near future. The Board will
publish the revised version of the proposed rules in the Montana
Administrative Register and mail a copy of the r evised proposed
rules to everyone on its interested persons list once the
revisions are complete.

BOARD OF RADIOLOGIC TECHNOLOGISTS
JOHN ROSENBAUM, CHAIRMAN

/sl MARK CADWALLADER /s WENDY J. KEATING
Mark Cadwallader, Wendy J. Keating, Commissioner
Alternate Rule Reviewer DEPARTMENT OF LABOR AND INDUSTRY

Certified to the Secretary of State November 3, 2003.
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BEFORE THE BOARD OF RESPIRATORY CARE PRACTITIONERS
DEPARTMENT OF LABOR AND INDUSTRY
STATE OF MONTANA

In the matter of the proposed ) NOTICE OF PUBLIC

amendment of ARM 24.213.301 ) HEARING ON PROPOSED
and ARM 24.213.401, and the ) AMENDMENT AND ADOPTION
adoption of NEW RULES I, Il and)

[, pertaining to definitions,)

the fee schedule, guidelines )

for conscious sedation, the )

abatement of fees, and )

qualifications to perform )

certain procedures )

TO: All Concerned Persons

1. On December 19, 2003, at 10:00 a.m., a public
hearing will be held in room 438, Park Avenue Building, 301
South Park, Helena, Montana to consider the proposed amendment
and adoption of the above stated rules.

2. The Department of Labor and Industry will make
reasonable accommodations for persons with disabilities who
wish to participate in this public hearing or need an
alternative accessible format of this notice. If you require
an accommodation, contact the Board of Respiratory Care
Practitioners no later than 5:00 p.m. on December 12, 2003, to
advise us of the nature of the accommodation that you need.
Please contact Helena Lee, Board of Respiratory Care
Practitioners, 301 South Park, P.O. Box 200513, Helena,
Montana 59620-0513; telephone (406) 841-2385; Montana Relay 1-
800-253-4091; TDD (406) 444-2978; facsimile (406) 841-2305; e-
mail dlibsdrcp@state.mt.us.

3. The rules as proposed to be amended provide as
follows, stricken matter interlined, new matter underlined:

24.213.301 DEFINITIONS (1) through (3) remain the same.
(4) The board defines "pulse oximetry,” "pulmonary
function testing” and "spirometry" as diagnostic procedures
that, pursuant to the orders of a physician, may be performed
only by, or under clinical supervision of, a licensed
respiratory care practitioner and/or other licensed health
care provider who has met the minimum competency standards.

MAR Notice No. 24-213-13 21-11/13/03
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unet hrologists( ; . | _
testing——

AUTH: 37-1-131 37-28-104, MCA

IMP: 37-28-101, 37-28-102, MCA

REASON: The Board has determined there is reasonable
necessity to amend the rule to clarify that an entry-level
respiratory therapist (CRT) or an advanced level respiratory
therapist (RRT) may perform pulse oximetry, pulmonary function
testing and spirometry in response to questions from
licensees. The Board believes that removing the practitioner
qualifications from the "definitions" rule and placing those
qualifications into a separate rule (see NEW RULE III) will
make it easier for licensees, staff and the public to find the
information. There is also reasonable necessity to amend the
AUTH citations to include an additional applicable statute
while otherwise amending the rule.

24.213.401 FEE SCHEDULE (1) The following fees are

hereby adopted:
(a) Application fee $20 — 50
(b) License fee 4 -0 50
(c) Renewal fee 50 — 100
(d) Temporary permit 30 — 50
(e) Late renewal fee 20 — 40
() Inactive license fee 10 — 30

AUTH: 37-1-134, 37-28-104, MCA
IMP: 37-28-104, 37-28-202, 37-28-203, MCA

REASON: The Board of Respiratory Care Practitioners has
determined that there is reasonable necessity to amend ARM
24.213.401 in order to set the Board's fees at a level
commensurate with program costs, as required by 37-1-134, MCA.
The Board estimates that approximately 540 persons (500 active
licensees, 20 inactive status licensees, and 20 new
applicants) will be affected by the proposed fee changes. The
Board's licenses are issued on a two-year renewal cycle, with
renewals coming due in even-numbered years. The estimated
biennial increase in revenue is approximately $26,800. With
the proposed fee increases, the Board's projected annual
revenue is $54,000 during the even-numbered years and
$3,200.00 during the odd-numbered vyears. The Board's
appropriation for fiscal year 2004 is $27,147.00 and for
fiscal year 2005 is $25,563. The Board's Departmental
recharge has been increased by $10,621 in fiscal year 2004 and
by $11,104 in fiscal year 2005. The increase is the result of
the recharge now being calculated and based on the percentage
of FTE needed to provide administrative support to the Board.

The Board last raised its fees in fiscal year 2001.

4.  The proposed new rules provide as follows:

21-11/13/03 MAR Notice No. 24-213-13



-2494-

NEW RULE | INSTITUTIONAL GUIDELINES CONCERNING EDUCATION

AND CERTIFICATION -- WHEN REQUIRED (1) Institutions that use
or employ respiratory care practitioners who administer
intravenous (IV) conscious sedation may do so only if the
institution has adopted specific guidelines regarding the
education and training of those respiratory care
practitioners.

(2) The board recommends the following be incorporated
as minimum standards into an institution's guidelines
regarding moderate or deep sedation:

(a) at least one qualified individual trained in basic
life support skills, such as CPR and bag-valve-mask
ventilation, should be present in the procedure room; and

(b) there must be immediate availability (not more than
five minutes away) of an individual with advanced life support
skills training and equipment, such as tracheal intubation,
defibrillation, and resuscitation medications.

(3) The board recommends regarding deep sedation that an
individual with advanced life support skills training and
equipment, such as tracheal intubation, defibrillation, and
resuscitation medications, be present in the procedure room.

(4) The board recommends, but does not require, that all
respiratory care practitioners performing IV  conscious
sedation have ACLS accreditation.

(5) The board recommends that individuals responsible
for patients receiving sedation or analgesia should understand
the pharmacology of the agents that are administered, as well
as the role of pharmocologic antagonists for opioids and
benzo-diazepines. Individuals monitoring patients receiving
sedation or analgesia should be able to recognize the
associated complications.

AUTH: 37-1-131, 37-28-104, MCA
IMP: 37-28-101, 37-28-102, MCA

REASON: The Board believes it is reasonable and
necessary to adopt NEW RULE 1 to clarify and establish the
meaning of that certain Declaratory Ruling dated January 6,
2003, published at page 26 of the 2003 Montana Administrative
Register, Issue Number 1, wherein it was stated that the Board
would establish the prerequisites for proper administration
and monitoring of conscious intravenous (IV) sedation and the
scope of authority. This NEW RULE | will set the standard and
require that an individual with advanced life support skills
be immediately available (within five minutes) for moderate
sedation. Based upon the concerns raised by the Montana Board
of Nursing, the Board of Respiratory Care Practitioners
believes NEW RULE | will serve to help protect the public
health, safety and welfare.

NEW RULE Il ABATEMENT OF RENEWAL FEES (1) Thisrule is
intended to provide a process whereby the board may reduce its
cash balance when the board's cash balance is excessive. This

MAR Notice No. 24-213-13 21-11/13/03



-2495-

rule provides for an abatement of certain fees when that cash
balance is excessive.

(2) Except as provided by (3), when the board has an
excessive cash balance, the department may abate the renewal
fees for its licensees or registrants for one or more renewal
cycles until the board's cash balance does not exceed
allowable maximumes.

(@) The abatement of renewal fees may be the total
amount of the renewal fee or a specified portion of that fee.

(b) If the board has more than one category of renewals,
the abatement must be made on a roughly proportional basis to
fairly, equitably, reasonably and economically distribute the
abatement among the program's licensees or registrants. The
department may, for good cause, completely abate the renewal
fee for certain classes of licensees or registrants and not
for other classes, if the administrative cost of processing a
reduced renewal for all classes is disproportionately high.

In such case, the department must attempt in any future
abatements to equitably treat those classes of renewals which
have borne a relatively higher proportion of renewal fees.

(c) The fact that a renewal fee is abated for any given
renewal cycle does not excuse the licensee or registrant from
otherwise fulfilling renewal requirements, including
submission of a renewal application and any continuing
education documentation. The board, to the extent it provides
by rule, may impose a late fee on untimely submissions of
renewal applications or other required documentation.

(3) This rule will not apply when an exception to 17-2-
302, MCA, exists and is applicable to the board's cash
balance. (As an example, if the board adopts a three-year
renewal cycle, the board will have an apparent excess cash
balance during the first year of the renewal cycle, based upon
a collection of three years worth of fees for operational
expense.)

(4) This rule does not relieve the board from the duty
of establishing fees at a level commensurate with costs.

AUTH: 37-1-101, 37-1-131, MCA
IMP: 17-2-302, 17-2-303, 37-1-101, 37-1-131, 37-1-134,
MCA

REASON: The Board has determined that it is reasonably
necessary to adopt NEW RULE Il to ensure that the Board of
Respiratory Care Practitioners and the Department have a
methodology in place to promptly address any potential future
excess cash accumulations that might be generated by the
board's licensing programs. Excess cash accumulations are
generally prohibited in 17-2-302, MCA, and a reduction in fees
is required pursuant to 17-2-303, MCA. NEW RULE Il is
designed to be proactive in nature. The Board and the
Department note that there needs to be a fee abatement rule in
effect before the Board could decide on a waiver of fees, if
such a decision becomes necessary in the future. The
Department notes that at least one of the administratively
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attached boards has an excessive cash balance, and has had to
propose and adopt a similar rule in order to address the
iIssue. The Department has prepared a model rule for fee
abatements, which it is urging the various boards adopt in
advance so that each board can promptly remedy any such excess
cash accumulation that might arise. Accordingly, there is
reasonable necessity to adopt NEW RULE Il at this time, even
though the Board does not currently have an accumulation of
excess cash.

NEW RULE 1l AUTHORIZATION TO PERFORM PULMONARY FUNCTION

TESTING AND SPIROMETRY (1) A licensee performing pulmonary
function testing or spirometry must meet minimum competency
standards as established by the national institute for
occupational safety and health (NIOSH) or the national board
for respiratory care (NBRC).

(2) A licensee is authorized to perform pulmonary
function testing and spirometry if the individual has passed
any one of the following certification or registry
examinations:

(a) entry level respiratory therapist (CRT);

(b) advanced level respiratory therapist (RRT);

(c) entry level pulmonary function technologist (CPFT);

or
(d) advanced pulmonary function technologist (RPFT).

AUTH: 37-1-131, 37-28-104, MCA
IMP: 37-1-131, 37-28-102, 37-28-104, MCA

REASON: There is reasonable necessity to adopt NEW RULE IlI
to clarify what credentials are required to perform pulmonary
function testing and spirometry, based on recent questions
posed by licensees. The new rule clarifies information
currently found in ARM 24.213.301(4), above, and presents it

in a more user-friendly format.

5. Concerned persons may present their data, views or
arguments either orally or in writing at the hearing. Written
data, views or arguments may also be submitted to the Board of
Respiratory Care Practitioners, 301 South Park, P.O. Box
200513, Helena, Montana 59620-0513, by facsimile to (406) 841-
2305, or by e-mail to dlibsdrcp@state.mt.us and must be
received no later than 5:00 p.m., December 19, 2003.

6. An electronic copy of this Notice of Public Hearing
is available through the department's site on the World Wide
Web at http://discoveringmontana.com/dli/bsd under the Board
of Respiratory Care Practitioner's rule notice section. The
department strives to make the electronic copy of this notice
conform to the official version of the Notice, as printed in
the Montana Administrative Register, but advises all concerned
persons that in the event of a discrepancy between the
official printed text of the Notice and the electronic
version, only the official printed text will be considered.
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In addition, although the department strives to keep its
website accessible at all times, concerned persons should be
aware that the website may be unavailable during some periods,
due to system maintenance or technical problems, and that a
person's technical difficulties in accessing or posting to the
comment forum do not excuse late submission of comments.

7. The Board of Respiratory Care Practitioners
maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by the board. Persons
who wish to have their name included on the list shall make a
written request that includes the name and mailing address of
the person to receive notices and specifies that the person
wishes to receive notices regarding all Board of Respiratory
Care Practitioners administrative rulemaking proceedings.
Such written request may be mailed or delivered to the Board
of Respiratory Care Practitioners, 301 S. Park, P.O. Box
200513, Helena, Montana 59620-0513, faxed to the office at
(406) 841-2323, e-mailed to dlibsdrcp@state.mt.us or may be
made by completing a request form at any rules hearing held by
the agency.

8. The bill sponsor notice requirements of 2-4-302,
MCA, do not apply.

9. Lon Mitchell, attorney, has been designated to
preside over and conduct this hearing.

BOARD OF RESPIRATORY CARE PRACTITIONERS
GREGORY PAULAUSKIS, PRESIDENT

/s WENDY J. KEATING
Wendy J. Keating, Commissioner
DEPARTMENT OF LABOR AND INDUSTRY

/sl MARK CADWALLADER
Mark Cadwallader
Alternate Rule Reviewer

Certified to the Secretary of State November 3, 2003.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PROPOSED

of new rule | and the ADOPTION AND AMENDMENT
amendment of ARM 37.86.2207
and 37.86.2230 pertaining to
early and periodic screening,

diagnostic and treatment NO PUBLIC HEARING

N N e e e e e

services (EPSDT), school based CONTEMPLATED
transportation and health
related services

TO: All Interested Persons

1. On December 13, 2003, the Department of Public Health
and Human Services proposes to adopt and amend the above-stated

rules.

The Department of Public Health and Human Services will
make reasonable acc ommodations for persons with disabilities who
need an alternative accessible format of this notice. If you
need to request an accommodation, contact the department no
later than 5:00 p.m. on December 3, 2003, to advise us of the

nature of the accommodation that you need. Please contact Dawn
Sliva, Office of Legal Affairs, Department of Pu blic Health and
Human Services, P.O. Box 4210, Helena, MT 59604- 4210; telephone
(406)444-5622; FAX (406)444-1970; Email dphhsleg al@state.mt.us.

2. The rule as proposed to be adopted provides as
follows:

RULE | EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND

TREATMENT SERVICES (EPSDT), SCHOOL BASED _SPECIALIZED

TRANSPORTATION SERVICES1) Coverage of specialized
transportation is limited to transportation of clients with

disabilities for the purpose of obtaining nonemergency medical

services covered by the medicaid program.

(@ The client must be in need of specialized
transportation due to the client either being wheelchair-bound
or subject to transport by stretcher.

(2) Coverage of specialized transportation is not
available if another mode of transportation is appropriate for
the transport of the client and is less costly.

(3) Specialized transportation services must be listed in
the medicaid client's individualized education plan (IEP).

(4) Specialized transportation services may only be
reimbursed by medicaid if the medicaid client receives a
medicaid covered service listed in his or her IEP on the day
transportation is provided.

AUTH: Sec. 53-6-113 , MCA
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IMP: Sec. 53-6-101 and 53-6-111  , MCA

3. The rules as proposed to be amended provide as
follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.86.2207 EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND
TREATMENT SERVICES (EPSDT), REIMBURSEMENT (1) Reimbursement
for an EPSDT service, except as otherwise provided in this rule,
is the lowest of the following:

(a) through (c) remain the same.

(d) for public agencies, cost based reimbursement as
determined in accor dance with OMB Circular A-87, Cost Principles
for State, Local and Indian Tribal Governments as established
and approved by the department. The department hereby —— adopts
and incorporates he —+einr— by reference the OMB Circular A-87, Cost
Principles for State, Local and Indian Tribal Governments, as
further amended August 29, 1997. A copy of OMB Circular A-87
may be obtained from the Department of Public Health and Human
Services, Health-Poliey-and-Services Bivision———— Child and Adult
Health Resources Division , Medicaid Services Bureau, P.O. Box
202951, Helena, MT 59620-2951.

(2) Reimbursement for outpatient chemical dependency
treatment, nutrition, and private duty nursing services is
specified in the department's EPSDT fee schedule. The
department hereby adopts and incorporates by reference the
department's EPSDT fee schedule dated July 2003. A copy of the
fee schedule may be obtained from the Department of Public
Health and Human Services, Health
Child and Adult Health Resources Division , Medicaid Services
Bureau, 1400 Broadway, P.O. Box 202951, Helena, MT 59620-2951.

(3) through (8) remain the same.

(9) Scheel—— Reimbursements for school based health related
services are_specified in the school based health service fee
schedule dated Janu ary 1, 2004. Rates are reimbursed-at——— 90% of
the fees as specified in (1)(a) through (1) __ (d), adjusted to
reimburse these services at the federal matching assistance
percentage (FMAP) rate.

(10) The department will not reimburse providers for two
services that duplicate one another on the same day. The
department hereby—— adopts and incorporates by reference the
matrix of services excluded from simultaneous reimbursement
dated January 1, 2003. A copy of the matrix is posted on the

internet at the  departments  home page at
www.'dphhs.state.%nt.' us/about_us/divisions/addictive_mental_disord
ers/services/mhap_s ervices_excluded from_simultaneous.pdf or may
be obtained by writ ing the Department of Public Health and Human

Services, Addictive and Mental Disorders Division, 555 Fuller,
P.O. Box 202905, Helena, MT 59620-2905.

(11) Informat ion regarding current reimbursement or copies
of fee schedules for EPSDT services may be obtained from the
Department of Public Health and Human Services, Health Policy
and-Services Divisioh——— Child and Adult Health Resources Division ,
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Medicaid Services Bureau, 1400 Broadway, P.O. Box 202951,
Helena, MT 59620-2951.

AUTH: Sec. 53-2-201 and 53-6-113 , MCA
IMP: Sec. 53-2-201, 53-6-101 ,53-6-111  and 53-6-113, MCA

37.86.2230 EARLY AND PERIODIC SCREENING, DIAGNOSTIC AND

TREATMENT SERVICES(EPSDT), SCHOOL BASED HEALTH RELATED SERVICES

(1) remains the same.

(2) School based health related services may include:

(a) through (h) remain the same.

() licensed professional counselor services; and —
() comprehensive school and community treatment; and
(k) specialized transportation

(3) through (5) remain the same.

AUTH: Sec. 53-6-113 , MCA
IMP: Sec. 53-6-101 and 53-6-111 , MCA

4. The proposed rule changes to ARM 37.86.2207,
37.86.2230 and new rule | state the requirements that school
based providers of specialized transportation must meet to
qualify for Medicaid reimbursement. These rule amendments and
changes are necessary to further define school based
transportation services, which are provided pursuant to 53-6-

101, MCA. The 2001 legislature issued a directive under HB 2 to
allow DPHHS increased federal spending authority for school
based medical servi ces covered by Medicaid. It is now necessary

to update the rules so school providers are aware of the new

service they are able to bill and also to notify the public of

this change. The rule update will benefit the M edicaid program
as well as school providers as an additional service will be

available to children at no cost to the state.

This program is a cooperative effort among the O ffice of Public
Instruction (OPI), Department of Public Health and Human

Services (DPHHS) and school districts. The rules are intended

to coordinate with the existing state statutes and rules

regarding client transportation generally and are targeted to

address the needs of Medicaid eligible clients who are

identified as eligible for special education, receiving school

based medicaid services and that qualify for specialized
transportation to school.

The new rule states the following criteria for coverage of
specialized, school based transportation for medicaid eligible
clients:

The client must need specialized transportation
because he or she is wheelchair-bound or transported
by stretcher.

The mode of transportation is appropriate and the
least costly.
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Specialized transportation services are listed in the
client's individualized education plan (IEP).

The client receives a Medicaid covered service listed
in his or her IEP on the day transportation is

provided.

These criteria establish a method of delivering cost effective
and efficient school based transportation services without
unnecessary duplication of administrative effort by DPHHS and
schools.

The Office of Public Instruction will certify the general fund

match for Medicaid expenditures to schools. DPHHS will draw

down and pay school based Medicaid providers the federal medical

assistance percentage of the established fees for schools. Only

the federal portion on the established fees are reimbursed to

schools; therefore, there will be no additional monies expended
by Medicaid. DPHHS estimates that school based providers may

receive an additional $1 million annually if school districts

choose to participate in the program.

School based transportation services are added as a EPSDT

service. The additional revenue to the schools is estimated to
be $1 million. Other school based medical services are

currently being rei mbursed. In state fiscal year 2002, Medicaid

reimbursed $1.2 mil lion for school based services provided by 71

providers to 1,837 clients.

Finally, the Department is updating the website location of the
matrix of services in ARM 37.86.2207. Recently the Department's

Office of Technology Division reorganized and updated the entire
Department website. As a result, the location of the matrix was

changed. It is necessary to change the website address to the
new location, otherwise members of the public and providers
would not be able to locate the reimbursement matrix. This
change will actually be reflected in the September quarter ARM
update pages as both the Secretary of State and the Department
thought it was imperative that the correct website address be

published as soon as possible to allow the public and providers
to access the matrix. If the Department were to wait until it
was reflected through publication in the Montana Administrative

Register, there would be a gap of 3 to 5 months before it
appeared in the ARM since the updates are done on a quarterly
basis.

5. The Department proposes these rule changes will be
effective January 1, 2004. There is no adverse impact to this
effective date. There is currently no medicaid reimbursement
for school based specialized transportation services.

6. Interested persons may submit their data, views or
arguments concerning the proposed action in writing to Kathy
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Munson, Office of L egal Affairs, Department of Public Health and
Human Services, P.O. Box 202951, Helena, MT 59620-2951, no later
than 5:00 p.m. on December 11, 2003. Data, views or arguments

may also be submitted by facsimile (406)444-1970 or by
electronic mail via the Internet to dphhslegal@state.mt.us. The
Department also maintains lists of persons interested in
receiving notice of administrative rule changes. These lists

are compiled accord ing to subjects or programs of interest. For
placement on the mailing list, please write the person at the

address above.

7. If a person who is directly affected by the proposed
action wishes to express data, views and arguments orally or in
writing at a public hearing, that person must make a written
request for a public hearing and submit such request, along with
any written comments to Kathy Munson, Office of Legal Affairs,
Department of Public Health and Human Services, P.O. Box 202951,
Helena, MT 59620-2951, by facsimile (406)444-1970 or by
electronic mail via the Internet to dphhslegal@state.mt.us no
later than 5:00 p.m. on December 11, 2003.

8. If the Department of Public Health and Human Services
receives requests for a public hearing on the proposed action
from either 10% or 25, whichever is less, of those who are
directly affected by the proposed action, from the
Administrative Rule Review Committee of the legi slature, from a
governmental agency or subdivision, or from an association
having no less than 25 members who are directly affected, a
hearing will be held at a later date and a notice of the hearing
will be published in the Montana Administrative Register. Ten
percent of those directly affected has been determined to be 4
based on the 45 schools affected by rules covering early and
periodic screening, diagnostic and treatment services, school
based health related services.

Russell Cater Russell Cater for Gail Gray

Rule Reviewer Director, Public Health and
Human Services

Certified to the Secretary of State November 3, 2003.
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BEFORE THE DEPARTMENT OF PUBLIC
HEALTH AND HUMAN SERVICES OF THE
STATE OF MONTANA

In the matter of the adoption ) NOTICE OF PUBLIC HEARING
of new rules | and Il and the ON PROPOSED ADOPTION AN
amendment of ARM 37.79.101, AMENDMENT

37.79.102, 37.79.201,
37.79.202, 37.79.206,
37.79.207, 37.79.301,
37.79.302, 37.79.303,
37.79.308, 37.79.309,
37.79.316, 37.79.317,
37.79.321, 37.79.322,
37.79.326, 37.79.501,
37.79.503, 37.79.504,
37.79.505, 37.79.601,
37.79.602, 37.79.605,
37.79.606, 37.79.607, and
37.79.801 pertaining to
children's health insurance
plan (CHIP)

N N e e e e e e e e e e e e e e e

TO: All Interested Persons

1. On December 3, 2003, at 1:30 p.m., a public hearing
will be held in the auditorium of the Sanders Building, 111
Sanders, Helena, Montana to consider the proposed adoption and
amendment of the above-stated rules.

The Department of Public Health and Human Services will
make reasonable acc ommodations for persons with disabilities who
need an alternative accessible format of this no tice or provide
reasonable accommodations at the public hearing site. If you
need to request an accommodation, contact the department no
later than 5:00 p.m. on November 26, 2003, to advise us of the

nature of the accommodation that you need. Please contact Dawn
Sliva, Office of Legal Affairs, Department of Pu blic Health and
Human Services, P.O. Box 4210, Helena, MT 59604- 4210; telephone
(406)444-5622; FAX (406)444-1970; Email dphhsleg al@state.mt.us.

2. The rules as proposed to be adopted provide as
follows:

RULE | ELIGIBILITY VERIFICATION REVIEWS (1) To verify
the eligibility determination process, a random sample of
families will be required to participate in an eligibility
verification review and provide documentation to verify the
income information as stated on their applications.
(@) A family will have 14 days from the date of the
written request by the department to submit the required income
documentation.
(b) If a family does not provide documentation, CHIP-
eligible applicants will be taken off the CHIP waiting list or
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disenrolled, as appropriate.

(c) A family who provides documentation after 14 days will
have the application reprocessed as if it is a new application.

(2) If an enrollee's family income exceeds CHIP income
guidelines, the enr oliment will be terminated and if applicable,
the applicant's name will be removed from the waiting list.

(3) For purposes of this rule, necessary income
documentation may include one or more of the following:

() pay stubs or other pay statements;

(b) employee's W-2 forms;

(c) state or federal income tax returns;

(d) union records;

(e) check copies;

(f) self-employment bookkeeping records;

(g) sales and expenditure records;

(h) employer's wage or payroll records;

(i) award notices or award letters;

() correspondence from an employer specif ying a benefit;

(k) records of any government payor; or

(I) other appropriate, persuasive documentation may be
accepted at the discretion of the department.

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1004 , MCA

RULE Il PROVI SIONAL BENEFITS, DETERMINATION OF ELIGIBILITY

AND APPLICATIONS FOR CHIP (1) Provisional CHIP benefits may be
extended to enrollees who would otherwise lose health care
coverage while awaiting a medicaid determination. Provisional
coverage may be extended to enrollees who:

(@) submit a completed CHIP renewal application before
their CHIP benefits are scheduled to end;

(b) have been determined potentially eligible for medicaid
coverage; and

(c) are awaiting a medicaid eligibility determination.

(2) A determination of CHIP eligibility will be completed
within 20 working days after receipt of a complete application.
(3) Applications for applicants who appear to be medicaid

eligible will be forwarded to the appropriate county office of
public assistance for a medicaid eligibility determination
within 20 working days after receipt of a complete application.

(@) Applicants who are denied medicaid coverage for
failure to comply with medicaid eligibility requirements:

(i) are not eligible for CHIP benefits; and

(i) will not have their application referred to other
health care resources.

(b) CHIP applications will be processed for those
applicants who subsequently provide information which would
preclude them from medicaid eligibility.

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1004 , MCA

3. The rules as proposed to be amended provide as
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follows. Matter to be added is underlined. Matter to be
deleted is interlined.

37.79.101 CHILDREN'S HEALTH INSURANCE PROGRAM— PLAN (CHIP)

(1) The rules in this subchapter implement the children's
health insurance program, which is provided through the
children's health insurance plan (CHIP). This-pregram—— CHIP _is
jointly funded by the federal and state government. The purpose
of the—pregram—— CHIP_ is to provide health care benefits to

uninsured children-ef——— individuals under the age of 19 years from
low income families who are not eligible for the Montana
medicaid program.

AUTH: Sec. 53-4-1004 and 53-4-1009 , MCA
IMP: Sec. 53-4-1003 , 53-4-1004 and 53-4-1009, MCA
37.79.102 DEFINITIONS As used in this sub chapter, unless

expressly provided otherwise, the following definitions apply:
(1) remains the same.

(2) "Applicant” means a child ———— an individual under the age
of 19 years who has —— applied for CHIP benefits or whose parent or
guardian has— applied for _CHIP benefits on the child's——
individual's behalf, forCHIP—,

(3) "Benefits” means the services the chiltd————— an enrollee is
eligible for as outlined in this subchapter. All benefits with
the exception of de ntal and eyeglasses services, are provided to

the-child—— an enrollee through the insurer.
gy e hild who is alicibl y

;Em—GHJrP—beneﬂ%si

5) (4) __ "Benefit year" means the period from October 1st
through September 30th of a calendar year. |If a child — an_
individual is enrolled in CHIP after October 1st, the benefit
year is the period from the date of enroliment through September
30th of the calendar year.

6)>-(5)  "Chi Idren's health insurance program ——  plan _ (CHIP)"
means the children’'s health insurance program —— plan__ described in

this subchapter and administered by the department under Title
XXI of the Social Security Act.
(6) "Department” means the Montana department of public
health and human services.
(7) "Earned i ncome" means income o —fany-kind—— received from
employment, self-employment activity, profession, vocation or
pastime and includes wages, salaries, tips, commissions,
profits, farm or ranch income and honoraria.
(8) "Emergency medical condition” means a medical
condition manifesting itself by acute symptoms of sufficient

severity, including severe pain, such that a pru dent layperson,
with an average knowledge of health and medicine, could
reasonably expect the absence of immediate medical attention to

result in any of the following:
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(a) serious jeopardy to the health of the individual
enrollee  or,
Wemaprepher— the enrollee's unborn child;

(b) and (c) remain the same.

(9) "Enrollee" means an individual who is eligible to

receive CHIP benefits as determined by the department under this
subchapter and is enrolled with an insurer. An individual is
not an enrollee while on a waiting list or pending issuance of a

hearing decision or during any period a hearing officer
determines the individual was not eligible for CHIP benefits.

9> (10) "Eyeglasses"” means corrective lenses _ and/er—
frames prescribed by an ophthalmologist or by an optometrist to

aid and improve vision.
(20)— (11) _ "Family" means a group of two or mere-perseps————

indi__viduals who are
residing together as a single economic unit F
Members of the economic unit are considered 1o live together
even though a famdy——— member may reside temporarily in a
residential treatment setting. For purposes of this subchapter,
a sell—declared—emancipated—— minor living alone shall be
considered a family——— an economic unit

(12) "Family span" means the 12 month period of
eligibility beginning the first day of the month after an

applicant qualifies for CHIP benefits and ending the last day of
the 12th month. Although qualified for CHIP benefits,
applicants placed on the waiting list may not be enrolled during

the entire family span.
&1- (13)  "Federal poverty level (FPL)" means the poverty
income  guidelines for the co

2003 publlshed |n theFederaI

Register by the U.S. department of health and human services
2> (14) "Guardian" means the custodial parent or other
person granted legal custody———— guardianship of a child by court
order, judgment or decree.
&3} (15 "Incarcerated” or i
inrstitutioh——— means a-ehild—— living in a facility which would be
termed a public ins titution under medicaid regulations at 42 CFR
435.1009.
4y (16)  "Income" or "family income" means the adjusted
gross earned income of all family-members— as defined by federal
tax law and regulations plus unearned income of the family as
defined in this rule . Regular, continuing and intermittent
sources of income w ill be annualized for purposes of determining
the annual income level. Family income does not include:

(@) __ earned income of children——— individuals in the
household who are under 19 years of age , unless they are of
school age and are not attending school or are emaneipated
mino s ;

_ (b) _ money received as — from _assets drawn down such as
withdrawals from a bank savings account, an annuity orfrom _ the

MAR Notice No. 37-307 21-11/13/03




-2507-

sale of a house or a car; _ _
{i#)}— (c)__ gifts, loans, one-time insurance payments,

, or
compensation foran ___ injury;

(14)(a)(iv) th rough (vi) remain the same but are renumbered
(16)(d) through (f).

(15) and (16) remain the same but are renumbered (17) and
(18).

(19) "Medicaid screening" means a determination by

the department of a ch ild's an__individual's potential
eligibility to receive medicaid benefits applying the criteria
set forth in ARM Title 46,-chapter 12— Title 37, chapter 82 and

certain medicaid rules which disregard income.
48)— (20)  "Medically necessary" or "medically necessary
covered services" means services and supplies which are
necessary and appropriate for the diagnosis, prevention or
treatment of physical or mental conditions as de scribed in this
subchapter and that are not provided only as a convenience. The —

(19) remains the same but is renumbered (21).
(22)  "Montana resident" means a U.S. citizen or

qualified alien who declares himself or herself to be living in
the state of Montana, including a _ migrant and—— or__ other seasonal
workers— worker

(21) remains the same but is renumbered (23).

ezé% (24) _ "Premium" means the amount of money the
department pays monthly to an insurer for the provision of
benefits for each beneficiary enrollee . The premium is paid

whether or not the enrollee received covered benefits during the
month for which the premium is intended. All be nefits outlined
in this subchapter, except eyeglasses and dental benefits, are
covered through payment of this premium.

24— (25) "Primary care provider" means a participating
health care profess ional designated by the insurer to supervise,
coordinate or provide initial care or continuing care to a CHIP
beneficiary—— enrollee  and who may be required by the insurer to
initiate a referral for specialty care and to maintain
supervision of health care services to the CHIP beneficiary
enrollee .

(26)  "Qualified alien"™ means a person residing
legally in the United States, as defined by fede ral immigration
laws and regulations and in ARM 46.18.140———— 37.78.220 .
(27) _ "State employee" means a person, including the
CHIP c-hild— applicant __, employed on a permanent basis by the state
of Montana.
2A— (28)  "Unearned income" means income of any kind-whiech————

21-11/13/03 MAR Notice No. 37-307



-2508-

that is not defined as earned under this subchapter and includes
interest, dividends, distributions from trusts or estates,
social security benefits, veteran's benefits or payments,
workers' compensation, — and  unemployment compensation benefits
and. Unearned income does not include per ca
enrolled-members-of Native- American-tribes;, o income excluded
under federal medicaid regulations.

(29) "Waiting list" means a list of applicants who have
been determined eligible for CHIP but who are not enrolled
because funds are not available to pay their health care

premiums.

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1003 , MCA
37.79.201 ELIGIBILITY (1) Chﬂd%en—whe—have—net—been—

An appllcant may be eligible for

covered services under CHIP if:

(a) the child——— applicant is under 19 years of age;

(b) the applicant's social security number is provided.
Benefits will not be denied or delayed to an oth erwise eligible
applicant pending i ssuance of his or her social security number;

b)Y (c) _ the family of which the child applicant is a
member has a tetal-family—— annual family income, without regard
to other family res ources, at or below 150% of the most recently

i 2003 federal poverty level (FPL);

€} (d) __ the chill—— applicant Is a Montana resident;

& (e) __ the c —hild— applicant is a U.S. citizen or qualified
alien as defined under federal statute;

(f) the applicant is not incarcerated;

(a) the applicant is not an inpatient in an institution
for mental disease on the date of enroliment;

&) (h) __ the child—— applicant does not have or has not had
creditable health insurance coverage as defined in 42 USC

300gg(c) during the 3 —three __ months prior to applicatien applying
for CHIP. This 3 —three  month waiting period shall not apply if
the parent or guardian providing the insurance:

(i) through (v) remain the same.

(i) the applicant or the applicant's parent is not
eligible for health insurance coverage under the state of
Montana employee's health insurance plan unless a less-than-
nominal contribution as defined in 42 CFR 457.310 is available
from the State of Montana;

(i) the applicant is not eligible or poten tially eligible
for medicaid coverage as determined by the department; and
(k) the family's adjusted gross income is within the CHIP

income guidelines for the family size.

(2) Forpurp——oses-of-determining-the-total-family-income————

#naneakewa*mstanee&a#&ne%eens@e#ed— Income information
for all family members must be included on the s igned and dated
application.

(a) Income information will be used by the department to
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project the family's income.

(b) The family's debts, medical expenses or other
financial circumstances will not be taken into consideration
when determining family income.

(3) _An applicant whose CHIP enrollment ended because his
or her parent was activated into military service and who was
insured through tri-care, which is the insurance available to
active duty and retired military families during the parent's
military activation period, is not subject to the three month
waiting period for previous creditable health insurance and will
bypass the waiting list if he or she continues to be eligible
for CHIP. Upon not ification that the parent was deactivated and
the applicant loses tri-care coverage, the appli cant may be re-
enrolled:

(a) the month after CHIP is notified, if the family has an
open family span; or

(b) the month after a completed application is received

and the applicant re-qualifies for CHIP benefits, if the family
does not have an open family span.
5> (4)  Children—— Applicants eligible to r eceive services

from the Indian health services (IHS) program administered by
the United States department of health and human services are
eligible for CHIP if they meet the criteria specified in this

subchapter.

(5) Applicants who are losing medicaid coverage or who
were denied medicaid for a reason other than the family withdrew
their application or failed to comply with medicaid requirements
will be:

(a) referred to CHIP via an electronic report;

(b) mailed a form to authorize the use and disclosure of
health information that will include questions about the
family's health insurance and whether health insurance is
available to the family.

(6) Upon receipt by the department of a signed and
completed authorization form for the use and disclosure of
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health insurance information, the applicant will be notified:

(a) whether the applicant qualifies for be nefits based on
CHIP-pertinent_information obtained electronically from the
family's most recent medicaid application; or

(b) if additional information is required to make a

decision.

(7) _If the signed and completed authorizat ion for the use
and disclosure of health information form is received by CHIP:

(a) during the same month it was mailed to the family and

the applicant qualifies for CHIP benefits, the applicant will
bypass the CHIP waiting list and be enrolled the first day of
the following month;
(b) during the same month it was mailed to the family and
it cannot be determ ined whether the applicant qualifies for CHIP
benefits, the applicant may receive up to one month of CHIP
benefits while required information is being provided;
(c) the month after it was mailed to the f amily, the CHIP
qualified applicant will be placed at the top of the CHIP
waiting list; or
(d) if later than (7)(c), the CHIP qualified applicant
will be treated as a new applicant and placed on the CHIP
waiting list.

6)- (8)  Children—— Applicants and their parents or guardians
must comply with the procedures specified by the insurer or the

department or both as necessary to obtain or access benefits.
A—(9) _ CHIP eoverage-does— henefits do not start until the
child— applicant is enrolled with the insurer even though the
child— applicant may have been fourd—— determined  eligible for CHIP
prior to the date of enrollment.
8)- (10)  CHIP eligibility is redetermined within 1 — Qne_
year after the initial eligibility period, and annually
thereafter. A renewal application must be completed, signed,
dated and returned i
and—verifications——— by a specified date for purposes of
eligibility redetermination. Prior eligibility for CHIP does
not guarantee continued eligibility nor enroliment with an
insurer.
9 (11) CHIP eligibility and benefits are not an
entittement. If funding is insufficient, the department may
reduce enrollment numbers or reduce eligibility to a lower
percentage of the federal poverty level to reduce —— limit the
number of individuals who are eligible to participate.
(12) A determ ination of CHIP eligibility will be completed

within 20 working days after receipt of a complete application.
AUTH: Sec. 53-4-1004 and 53-4-1009 , MCA
IMP: Sec. 53-4-1003 and 53-4-1004, MCA

37.79.202 CHHDREN-NOT ELIGIBLE—— NON-QUALIF YING APPLICANTS
(1) Children—— Applicants determined by the department to be
eligible for medicaid through a medicaid application and
igtbili at screening _ process are not eligible to
receive covered—— CHIP_benefits underCHIP————.
(2) Children—— Applicants determined by the department to be
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potentially eligible for medicaid during the CHIP eligibility
determination must—— process will be saeenedrandieuﬂekma@blfe—
5 oaidti I Foaid T D elicibil

covered-benefits under CHIP—— referred to their local office of
public assistance for a determination of medicaid eligibility

(3) Children——— Applicants who are themselves eligible or who
have a guardian—— parent  who is eligible for state employee
insurance benefits are not eligible for CHIP.

(4) Children—— Applicants who apply for the —— CHIP pregram—
benefits  while they are patients in an institution for mental
disease (IMD) shall not be eligible for enrolled in CHIP until
they are discharged from the IMD. A CHIP be —neficlary—— enrollee
who becomes a patient in an IMD shall not lose C HIP ehg+b+my—
benefits  solely bec ause they-are—— the enrollee is a patient in an

IMD.
(5) Children—— Applicants who are incarcerated in a publie
institution——— are-not-ehgible fo——— cannot be enrolled in CHIP.
(6) Applicants who are not eligible for CHIP benefits
because their family income exceeds the CHIP income guideline
for _the family size will be referred to other health care
programs for children, as appropriate.

AUTH: Sec. 53-4-1004 and 53-4-1009 , MCA
IMP: Sec. 53-4-1003 and 53-4-1004, MCA

37.79.206 ELIGIBILITY REDETERMINATION, NOTICE OF CHANGES

(1) Eligibility determinations shall be effective for a
period of 1 —aone_year unless one or more of the following changes
OCCUrs:

(a) the —federal poverty level decreases————————

b} the child——- enrollee moves from the state of Montana;

(b) the enrollee moves, does not notify CHIP of the new
address and CHIP is unable to locate the enrollee;

(c) the child enrollee is found to have other creditable
health coverage;

(d) the child——— enrollee becomes an inmate of a public
institution;

(e) the child——— enrollee reaches-his-19th-birthday—— attains
the age of 19 years ;

(f) the child &guardlaneptheemwuselii enrollee or
the enrollee's parent becomes eligible for state employee
benefits before the expiration of the 1 — one_ year eligibility
period except when a less-than-nominal contribution as defined
in 42 CFR 457.310 is available from the state of Montana ;

(g) the child——— enrollee dies; or

(h) the child——— enrollee becomes eligible for medicaid.
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(2) Parents or guardians must give notice within 30 days
when the family moves or another change specified in (1) occurs.
Termination of CHIP coverage will be effective:
(a) the day an enrollee enters a correctional facility;
(b) the day after an enrollee dies; or
(c) the last day of the month CHIP discovers a change
occurred.
(3) A CHIP renewal application must be com pleted and CHIP
eligibility redetermined every 12 months. If the renewal
application is not returned before CHIP enrollment is scheduled
to _end, benefits will terminate. A new application may be
completed at a later date but the applicant may be placed on the
waiting list until sufficient funds are available to enroll the
applicant.

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1003 , MCA

37.79.207 TERMINATION OF ELIGIBILITY AND GUARDIAN
LIABILITY (1) CHIP eligibility terminates immediately upon:
(a) death of the CHIP beneficiary———enrollee  ;or

(b) incarceration of the CHIP beneficiary; ‘enrollee.

{6)——=a—move—out—ofthe—state—of Mentana—by-the CHIP————————

(2) CHIP eligibility terminates at the end of the month:

(a) the beneficlary—— enrollee attains the age of 19 years;

(b) the parent or guardian or child enrollee becomes
eligible for state employee insurance benefits except when a
less-than-nominal contribution as defined in 42 CFR 457.310 is
available from the state of Montana

(c) the beneficiary-becomes——— department bec omes aware that
the enrollee is a beneficiary of other creditable health
insurance;

(d) the beneficiary—— enrollee is determined eligible for
medicaid; or —

(e) upon___ voluntary disenrollment of the CHIP beneficiary
enrollee;

(f) the enrollee moves out of Montana;

(g) the department becomes aware that the applicant has
moved without providing a new address and CHIP is unable to
locate the applicant; or

(h) when a completed renewal application has not been
received by the department

(3) Termination of ellglblllty, based upon a decrease-in

on_ insufficient funding at the
department, — may not be effective earlier than the end of the

month after—— notice of determination——— termination to the
beneficiary—— Is given to the enrollee or the enrollee's parent or
guardian .
(4) A parent or guardian is liable to the department and
the department may collect from the parent or guardian the

amount of actual premiums or payments or both to providers for
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any benefits furnis hed to the beneficiary—— enrollee  because of an
intentional misrepresentation or a failure to give notice of
changes as required by this subchapter.

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1003 , MCA

37.79.301 COVERED BENEFITS (1) remains the same.

(2) Eyeglasses and dental benefits are rei ——mbursed- paid by
the department as specified in ARM 37.79.322 and 37.79.326.

(3) Emergency services, including urgent care and
emergency room screening to determine if a medical emergency

exists, shall be available 24 hours per day, 7 — seven _days per
week. In emergency situations, no pre-authorization is required
to provide necessary medical care and children — enrollees may
seek care from nonparticipating providers. The insurer may,
however, require prior authorization for any needed follow- —up
care.

AUTH: Sec. 53-4-1009 , MCA

IMP: Sec. 53-4-1003 , MCA

37.79.302 COVERAGE LIMITATIONS (1) Thel ifetime maximum
benefit coverage is one million dollars per beneficiary enrollee
per insurer.

(2) Pre-existing conditions of each beneficiary enrollee

are covered as of the effective date of enrollment if the
condition would be otherwise covered except in the following
conditions:

(2) a beneficiary—— an enrollee , hospitalized prior to the

date of enrollment, who remains in the hospital on the effective

date of initial CHIP coverage shall not be covered for inpatient

benefits for such hospitalization only. Upon discharge, the

beneficiary—— enrollee  shall become eligible for b enefits for any
subsequent inpatient hospitalizations. This exclusion shall not

apply to childrer——— enrollees who are renewing their CHIP
enroliments— enrollment
(3) The insurer shall provide covered benefits to a —
an_enrollee who is receiving inpatient hospital
benefits up to and including the 11th day after the effective
date of losing CHIP eligibility benefits .
(4) A newborn of a mother-ee——vered-by— CHIP enrollee shall
have all medically necessary benefits covered by the insurer for
31 days after the newborn's date of live birth. Coverage for
the newborn shall b egin the day of live birth, without regard to
whether the newborn is hospitalized on the date of coverage.

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1003 , MCA

37.79.303 BENEFITS NOT COVERED (1) In addition to any
exclusions noted elsewhere in these rules, the following
services are not covered benefits:

(a) through (g) remain the same.
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() benefits for—a ¢ehild—who—is—incarcerated:—and————
acupressure;

(s) contraceptives, for the purpose of birth control;

(t) temporomandibular joint (TMJ) treatment;

(u) hypnosis;

(v) durable medical equipment;

(w) mental health therapy when the enrollee is not
present; and

(s) remains the same but is renumbered (x).

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1003 , MCA

37.79.308 OUTPATIENT HOSPITAL BENEFITS (1) Outpatient
hospital benefits p rovided include all benefits described in the
inpatient hospital rule, ARM 37.79.307, which are provided on an
outpatient basis in a hospital or ambulatory surgical center,
and also include:

(a) remains the same.

(b) emergency room benefits for surgery, pain, accident or
medical emergency; and

(c) remains the same.

AUTH: Sec. 53-4-1009 , MCA
IMP: Sec. 53-4-1003 , MCA

37.79.309 PHY SICIAN AND ADVANCED PRACTICE REGISTERED NURSE
BENEFITS, LIMITATIONS AND EXCLUSIONS (1) and (2) remain the
same.

(3) Well- —baby, well- —child, and immunization services as
recommended by the American academy of pediatrics and the
advisory committee on immunizations practices are covered.

(4) and (5) remain the same.

(6) Hypnosis, local anesth